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STATE OF W SCONSI N : | N SUPREME COURT
State of Wsconsin, FILED
Pl ai ntiff-Respondent, JUN 19, 1998
v Marilyn L. Graves
Clerk of Supreme Court
Ronal d A. Hansford, Madison, Wi

Def endant - Appel | ant .

Appeal froma judgnent of the Crcuit Court for Dane County,

Patrick J. Fielder, Judge. Reversed and caused renanded.

11 N. PATRICK CROOKS, J. This case is before the court on
certification by the court of appeals, pursuant to Ws. Stat.
§ 809.61(1995-96).' The issue certified to this court is whether
Ws. Stat. § 756.096(3)(am,? which provides for six-person

juries in crimnal msdemeanor cases, violates art. |, § 7° or

L' Al references to the Wsconsin Statutes will be to
the 1995-96 volune of the statutes unl ess otherw se noted.

2 Wsconsin Stat. § 756.096(3)(anm) states: "A jury in a
m sdeneanor case shall consist of 6 persons.™

The |l egislature enacted Ws. Stat. 8§ 756.096(3)(am pursuant
to 1995 Wsconsin Act 427. Al t hough 8§ 756.096(3)(am has been
repealed, the |anguage providing for six-person juries in
m sdenmeanor cases is still in effect and is now codified in Ws.
Stat. § 756.06(2)(b) (1997-98). See W Order 97-2 (S. C. Oder
96- 08).

3 Article |, 8 7 of the Wsconsin Constitution states:

In all crimnal prosecutions the accused shall enjoy

the right to be heard by hinself and counsel; to demand

the nature and cause of the accusation against him to
1
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art. I, 8 5% of the Wsconsin Constitution. A second i ssue,
which was not certified to this court but was raised by the
Defendant in his brief to the court of appeals, is whether the
circuit court <commtted reversible error in denying the
Defendant's request for a jury instruction on a comon |aw right
to change his nanme, because the circuit court concluded that such
right is not recognized in Wsconsin.?

12 Upon review, we concl ude t hat W' s. St at .
8§ 756.096(3)(am) violates art. I, 8 7 of the Wsconsin
Constitution which guarantees the right to a jury of 12 persons,
as recognized by the comon law as it existed at the tinme the
Wsconsin Constitution was adopted. See Ws. Const. art. XV,

§ 13.° Accordingly, we reverse the circuit court's judgnent

nmeet the witnesses face to face; to have conpul sory
process to conpel the attendance of wtnesses in his
behal f; and in prosecutions by indictnent, or
information, to a speedy public trial by an inpartial
jury of the county or district wherein the offense
shall have been commtted; which county or district
shal | have been previously ascertained by |aw

“ Article |, 8 5 of the Wsconsin Constitution states:

The right to a jury trial shall remain inviolate, and
shall extend to all cases at law without regard to the
anpunt in controversy; but a jury trial my be waived
by the parties in all cases in the manner prescribed by
| aw. Provided, however, that the | egislature nay, from
time to tinme, by statute, provide that a valid verdict,

in civil cases, my be based on the votes of a
speci fi ed nunber of the jury, not |ess than five-sixths
t her eof .

®>In our order accepting this case on certification fromthe
court of appeals, we stated that "the appeal is accepted for
consideration of all issues raised before the court of appeals.”

® Article XIV, 8§ 13 of the Wsconsin Constitution states:
Such parts of the common |aw as are nowin force in the

territory of Wsconsin, not inconsistent with this
2



No. 97-0885-CR

convicting the Defendant of obstructing an officer. W al so
reverse the Defendant's conviction for bail junping, since it was
prem sed solely upon the circuit court's finding that the jury
found the Defendant guilty of obstructing an officer. Because we
conclude that § 756.096(3)(an) violates art. |, 8 7 of the
W sconsin Constitution, it is not necessary for us to determne
whet her the circuit court commtted reversible error by denying
the Defendant's request for a jury instruction regarding a common
| aw nanme change. However, for purposes of clarifying Wsconsin's
comon |law, we further conclude that Wsconsin does recognize a
coormon law right to change one's name through consistent and
continuous use, as long as the change is not effected for a

f raudul ent pur pose.

13 The facts relevant to our review are not in dispute
On June 21, 1996, the Defendant and Troy Ul man ("U Il man") had an
altercation at a bar. As a result, Ulnmn called the Mdison
Police Departnent and filed a report. Ei ght days later, Ul man
saw the Defendant at the sane bar and again called the police
When the police officer arrived, Ul man pointed out the Defendant
and infornmed the officer that the Defendant frequently used the
name Bryan Storm The uniforned officer approached the Defendant
and asked him whether he was Ronald Hansford. The Def endant
replied, "No," and said his nanme was Bryan. The officer placed

the Defendant under arrest, and repeatedly asked the Defendant

constitution, shall be and continue part of the |aw of
this state until altered or suspended by the
| egi sl ature.

3
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hi s nane. The Defendant continued to state that his nanme was
Bryan Storm The Defendant was subsequently transported to jail,
where he was presented with a picture of Ronald Hansford. The
Def endant acknow edged that it was a picture of hinself, but did
not state that his nane was Ronald Hansford. At the tinme of his
arrest, the Defendant had been previously released on bail for
charges of theft and obstructing an officer pending in Dane
County.

14 On July 1, 1996, the State of Wsconsin ("State")
charged the Defendant with three Cass A m sdeneanor offenses:
battery contrary to Ws. Stat. 8§ 940.19(1); obstructing an
officer contrary to Ws. Stat. 8 946.41(1); and bail junping
contrary to Ws. Stat. 8 946.49(1)(a). The Defendant filed a
motion to sever the bail junmping charge from the charges of
battery and obstructing. The circuit court denied the notion,
and the Defendant thereafter waived his right to a trial by jury
wWth regard to the bail junping charge.

15 On OCctober 14, 1996, the Defendant filed another
nmotion, requesting that the battery and obstructing charges be
tried to a jury of 12 persons. He argued that Ws. Stat.
8 756.096(3)(am, which mandates si x-person juries in m sdenmeanor
cases, violates art. I, 8 7 of the Wsconsin Constitution.
Citing several Wsconsin Suprenme Court and Courts of Appeals’

decisions, including State ex rel. Sauk County Dist. Attorney v.

Gollmar, 32 Ws. 2d 406, 409, 145 N W2d 670 (1966), the
Def endant asserted that the jury contenplated by the framers of
the Wsconsin Constitution is a 12-person jury, and that the

right to atrial by jury applies to crimnal m sdeneanor cases.
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16 The circuit court denied the Defendant's notion
concluding that the Defendant had not proved that Ws. Stat.
8§ 756.096(3)(am is unconstitutional beyond a reasonabl e doubt.
In its oral decision, the circuit court distinguished Goll mar,
stating that the statutory provisions addressed in Gollmar were
distinct, and that Gollnmar had been decided prior to court
reorgani zation in 1978. The circuit court further concluded that
the Wsconsin Legislature has the authority to alter the required
nunber of jurors in a m sdeneanor case.

17 On Cctober 15, 1996, the Defendant filed a proposed
jury instruction on the comon |aw right to change one's nane by
consistently and continuously using a new nane.’ The proposed
jury instruction was proffered as part of a theory of defense.
The Defendant's theory of defense was that because he had changed
his nane in accord with the common law, he did not intentionally
obstruct the officer in denying that he was Ronald Hansford and
stating that his nanme was Bryan Storm The circuit court denied

the Defendant's request for the instruction, concluding that

" The text of the jury instruction requested by the
Def endant st at es:

Evi dence has been received that the defendant has habitually
and regularly used the nane Bryan Storm In Wsconsin,
there are two ways to legally change one's nane. First, an
i ndividual may petition a circuit court pursuant to the
Wsconsin Statutes for an order changing his or her nane.
Second, an individual nmay effect a common | aw nane change.
A common |aw nane change is effected wthout recourse to
court order by sinply adopting a new nane and consistently
and continuously using that nane. I n deciding whether the
defendant in this case intentionally obstructed an officer
in the performance of his duty, by informng the officer
that his name was Bryan Storm you may consider whether the
def endant had | awfully changed his nanme to Bryan Storm under
the comon | aw by usage.

Record on appeal 21:2.
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W sconsin does not recognize a common |law right to change one's
nane through consistent and continuous use.?®
18 The charges of battery and obstructing an officer were
tried to a jury of six persons. The jury acquitted the Defendant
of the battery charge, and convicted the Defendant of the
obstructing charge. Subsequently, the circuit court convicted
t he Defendant of bail junping, citing the Defendant's conviction
for obstructing as violating the terns of his bond.
19 The Defendant appealed his convictions on the charges
of obstructing and bail junping, and this court accepted

certification of the case fromthe court of appeals.

A

110 W& first address the issue certified by the court of
appeal s: whether Ws. Stat. 8 756.096(3)(an) violates art. |
§ 7 or art. |, 85 of the Wsconsin Constitution. Wet her a
statute violates the Wsconsin Constitution is a question of |aw,

whi ch we revi ew de novo. See State v. Hall, 207 Ws. 2d 54, 67,

557 N.w2d 778 (1997). Al though we review questions of |aw de

novo, we benefit from the analyses of the circuit court and the

8 gpecifically, the circuit court judge concluded "that
there is no legal basis upon which to find that soneone may
effectuate a change in their name as proposed by the defense.”
Record on appeal 41:14.
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court of appeals.® See Aiello v. Village of Pleasant Prairie,

206 Ws. 2d 68, 70, 556 N.W2d 697 (1996). Statutes are afforded

a presunption of constitutionality. See Association of State

Prosecutors v. M I waukee County, 199 Ws. 2d 549, 557, 544 N W 2d

888 (1996). Therefore, the Defendant bears the burden of proving
that 8§ 756.096(3)(am is unconstitutional beyond a reasonable
doubt. See id.

21 We first consider the |anguage of art. 1, 8§ 7 which
states in part that "[i]n all crimnal prosecutions the accused
shall enjoy the right . . . in prosecutions by indictnent, or
i nformation, to a speedy public trial by an inpartial
jury . . . " To determine the Defendant's rights guaranteed
under this provision of the Wsconsin Constitution, we nust
attenpt to ascertain the intent of the framers of the
constitution, as well as how the right to trial by jury was
understood at common law, at the tine the constitution was

adopt ed. *°

° Although the court of appeals did not decide whether Ws.
Stat. 8§ 756.096(3)(an) violates the Wsconsin Constitution, it
did provide this court with a limted analysis of the issue in
its three-page certification to this court.

0 Article XIV, 8§ 13 of the Wsconsin Constitution states
that the comon law at the tine the constitution was adopted
remains in force. Although the legislature has the authority to
alter Wsconsin's conmmon law, it may not do so contrary to the
provisions set forth in the Wsconsin Constitution. See, e.g.,
Norval v. Rice, 2 Ws. 17, 23 (1853) ("[Whenever...the operation
of the statute nust cause a deprivation of a right secured by the

Constitution, the courts have no alternative¥the statute nust
yield. ").
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12 The Wsconsin Constitution was adopted in 1848.

Records from the constitutional conventions of 1846 and 1847-48"
contain alnost no debate about the guarantee of the right to a
trial by jury. The little debate there was centered around the
guarantee of a jury trial as opposed to a trial to the court,
rather than the requisite nunber of jurors.'® Thus, the issue of
the nunber of jurors guaranteed by the constitution was not
directly addressed. However, it was referenced by a delegate
during a debate regarding whether art. |, 8 5 should prohibit
judges frominstructing juries other than as provided by statute.
In his speech to the convention, Charles H Lakin, a delegate

fromM | waukee, stated in part:

' There were two constitutional conventions in Wsconsin.
The Wsconsin Constitution drafted at the 1846 convention did not
receive the necessary votes for ratification. Thereafter,
Governor Dodge called a speci al session of the legislature which
met on Cctober 18, 1847, and "[wlithin ten days the body

. decided upon apportionnment for sixty-nine delegates who
should be el ected on Novenber 29, and assenble at the capitol on
Decenber 15 to draw up a new constitution." Alice E. Smth, 1
The History of Wsconsin, From Exploration to Statehood, 667
(1985). The delegates of the 1847-48 convention drafted a new

constitution. The new constitution was approved for
ratification, and "on April 10 [1848] Governor Dodge proclainmed
the adoption of a constitution for Wsconsin." |d. at 676.

2 In his speech to the nenbers of the constitutional

convention of 1847-48, Charles H Lakin stated in part:

By the proposed anendnment, if adopted, the line wll be
distinctly drawn between the bench and the jury box.

| wsh to reinstate the ancient trial by jury, assigning to
it its original prerogative and opening a great gulf between

it and the bench. . . . But what | conplain of is that the
prerogative of juries is swallowed up in the vortex of the
bench.

Journal of the Convention to forma Constitution for the State of
Wsconsin, 122 (1848).
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If it be the nanme of trial by jury that enanours you

you can get sonething that will do as well, perhaps
better, than flesh, and bl ood, and bones. Erect within
your tenples of justice twelve hollow, graven, brazen
i mages. Have them so constructed that they will cast
an echo; and as the dicta of the bench shall be hurled
at them the sanme will be reflected back to record; and

if you wll, you may call this, trial by jury.
Confident am |, that every freeman would |ike to be
able to say to every usurper, "thus far shalt thou

cone, and when you step over the line which divides you
from the jury box, you tread upon ground hall owed and
rendered sacred by the genius of the constitution.”

Journal of the Convention to forma Constitution for the State of

W sconsin, 124 (1848) (enphasis in original).

13 The statenents of Charles H Lakin seem to indicate
that the franers may have viewed the right to a trial by jury as
the right to a jury of 12 persons. However, due to the limted
information elicited from the debates of the <constitutional
conventions, we seek guidance from decisions of this court,
particularly those decisions that were handed down shortly after
t he adoption of the Wsconsin Constitution.

114 Five years after the adoption of the Wsconsin
Constitution, this court addressed the issue whether ch. 86, § 16
of the Revised Statutes, which provided for a six-person jury in

civil actions, violated Ws. Const. art. |, 8 5. See Norval v.

Rice, 2 Ws. 17 (1853). This court determned that the right to
ajury trial is the right as recognized by common |law at the tine
the constitution was adopted. See id at 20. |In ascertaining the
right at common law, this court cited numerous authorities, al

of which construed the right to a jury trial as the right to a

trial by a jury of 12 persons:

Lord Coke . . . says: "O these, a trial by twelve nen
is the nost frequent and common. Co [I]t seeneth
to me that the law in this case delighteth herself in

9
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the nunmber of twelve; for there nust . . . be twelve
jurors for the trial of matters of fact."

[A]l so, in Blackstone's Commentaries, vol. 3, p. 351,
it is said in relation to the ordinary trial by jury
after i ssue J oi ned, "t he court awar ds a
wit . . . commanding the sheriff that he cause to cone
here on such a day, twelve free and | awful nen .

"[What greater security can any person have in his
life, liberty or estate, than to be sure of not being
divested of, or injured in any of these, wthout the
sense of verdict of twelve honest and inpartial nen of
hi s nei ghborhood? And hence we find the common |aw
herein confirmed by Magna Charta.” Bacon's Ab., Title
"Juries" vol. 5, p. 308.

In the third volune of his Lectures on the Law of
Engl and, p. 199, Professor Wodesson says of trial by
jury: "Where no challenge is taken either to the whole
array, or to the jurors individually, twelve of them
are sworn to 'well and truly try the issue joined
between the parties,'" &c.

Sir Matthew Hale says (2 Hale's P.C. 161): "But in
case of a trial by the petlt jury, it can be by no nore
nor | ess than twelve;'

"The petit jury when sworn, nust consist precisely of
twelve, and is never to be either nore or less on the
trial of the general issue.” 1 Chitty's C L. 505.

"From the earliest period of the common law, the term
jury has had a technical and specific neaning, and has
ever signified 'a body of twelve citizens . t

ld. at 20-22 (enphasis in original). Based upon these

authorities, the Norval court concluded that right to a trial by
jury guaranteed by the Wsconsin Constitution is the right to a
jury of 12 persons as recognized by the comon law as it existed

at the tinme the constitution was adopt ed:

In our view of the provisions of the Revised Statutes
concerning County Courts, where they restrict the jury
to six persons, they conflict with the enjoynent of a
constitutional right, secured to every citizen, nanely,
the right of trial by a jury of twelve nen; and we
therefore hold, that when the defendant in the court
bel ow was denied a trial by a jury consisting of twelve

10
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men, he was deprived of a right secured to him by the
Constitution.

Id. at 23 (enphasis in original).

115 The discussion of the right to trial by jury in Norval
is particularly significant given the nake-up of the Wsconsin
Suprene Court at the tinme the decision was rendered. In 1853
the year that Norval was witten, Edward V. Witon was the Chief
Justice of the court. Although the majority opinion was authored
by Justice Sanmuel Crawford, Chief Justice Witon, who joined the
unani nous deci sion, had substantial insight into the intent of
the framers of the Wsconsin Constitution. In 1847, Chief
Justice Wiiton was an attorney practicing law in Janesville,

W sconsi n. See Journal of the Convention to forma Constitution

for the State of Wsconsin, 18-19 (1848). He was also a del egate

at the 1847-48 convention to re-draft the Wsconsin Constitution.
See id.

16 Several years after Norval was decided, this court
concluded that the right to a trial by jury was guaranteed to
defendants in crimnal cases under art. I, 8 7 of the Wsconsin

Consti tution. See Bennett v. State, 57 Ws. 69, 14 N W2d 912

(1883). This court rejected an argunent nade by Bennett that
art. |1, 8 5 secured a crimnal defendant's right to a jury trial.
However, this court determned that art. |, 8 7 secured such a

right, that right being a jury of 12 persons:

It may be assunmed that this section [art. |, 8§ 7]
secures to the accused in all crimnal prosecutions a
right of trial by jury, and that the jury nentioned in
said section nmeans a jury of twelve inpartial
men, ¥%asuch a jury as was known to the common |aw and to
the court of the territory of Wsconsin before the
state was organi zed.

11
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| d. at 75 (citations omtted) (enphasis in original).

Subsequently, this court reaffirmed its holding in Bennett that
art. |, 8 7 guarantees the right to a 12-person jury in crimna

trials. See, e.g., In re Staff, 63 Ws. 285, 295, 23 N W 587

(1885) (A crimnal defendant "is entitled to be tried by a jury,
that is, a comon-law jury, which nust consist of twelve

qualified jurors . . . ."); Jennings v. State, 134 Ws. 307, 309,

114 N.W 492 (1908) ("It is unquestioned that a common-law jury
of twelve jurors constitutes the jury contenplated by the
constitution.").

117 Finally, in Gllmr, 32 Ws. 2d 406, this court
considered the issue of whether an individual charged with a
m sdeneanor offense could obtain a six-person jury trial wthout
the consent of the State. Although Goll mar involved the issue of
waiver, in its discussion, this court recognized that the right
toajury trial is the right to a jury of 12-persons. See id. at
4009. This court also cited its previous decisions concluding
that the right to a jury trial guaranteed by art. |, 8 7 of the
Wsconsin Constitution extends to defendants <charged wth
m sdenmeanors as well as felonies. See id. at 410 (citing State

v. Lockwood, 43 Ws. 403 (1877); State v. Smth, 184 Ws. 664,

200 NNW 638 (1924); State v. Slowe, 230 Ws. 406, 284 NW 4
(1939)).

128 In Lockwood, 43 Ws. at 403, the State filed an
information charging the defendant with a m sdeneanor offense.
This court concluded that in a crimnal msdeneanor case, "[t]he
right to trial by jury, upon information or indictnment for crine,
is secured by the constitution . . . ." Id. at 405. Although the

current practice is to charge m sdeneanor offenses by summons or
12
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warrant and conplaint, wthout indictnent or information, we are
persuaded that there is a present-day right to a jury trial in
m sdenmeanor cases. To hold otherwise would allow a defendant's
constitutional rights to hinge upon the discretion of the
charging body, and/ or the often-changing judicially and
| egi slatively created pleadi ng procedures.

119 In conclusion, the information from the constitutional
conventions, as well as this court's decisions in Norval,

Bennett, Staff, Jennings, Gollmar,™ and the authorities cited

therein, lead us to conclude that a crimnal defendant's right to
a trial by jury as guaranteed by art. |, 8 7 of the Wsconsin
Constitution, is the right to a jury of 12 persons. In addition,

the decisions in Lockwood, Smth, Slowe, and Gollnmar lead us to

conclude that the right to a 12-person jury extends to all
crimnal defendants, regardless of whether they are charged with
m sdenmeanor or felony offenses.

20 Qur analysis is not altered by the United States

Suprene Court's decision in WIllianms v. Florida, 399 US. 78

(1970). In WIllians, the Supreme Court concluded that the Dade
County Crimnal Court's refusal to inpanel a jury of nore than
six persons did not violate the crimnal defendant's rights to a
trial by jury guaranteed by the Sixth Amendnent to the United
States Constitution, as applied through the Fourteenth Anendnent.

The Suprene Court reasoned that, although juries at common | aw

generally consisted of 12 nenbers, there is "absolutely no

3 We are not persuaded by the circuit court's attenpt to
distinguish State ex rel. Sauk County District Attorney v.
&l lmar, 32 Ws. 2d 406, 145 N.W2d 670 (1966), based upon the
statutory provisions existing at that tinme and the fact that
ol | mar was decided prior to the court reorgani zation of 1978.

13
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indication" that the framers of the United States Constitution
i nt ended to "equat e t he constitutional and common- | aw
characteristics of the jury." Id. at 98-100. Rat her, the
Suprene Court anal yzed the particular functions and purposes of a
jury and concluded that the 12-person requirenment for a jury
trial is not "an indi spensabl e conponent of the Sixth Amendnent."
Id. at 100.™

121 We decline to extend the Suprene Court's reasoning in
Wllians to the Defendant's state constitutional argunent in this
case. *° Although WIllians is binding authority regarding
challenges to six-person juries premsed upon the Sixth and
Fourteenth Amendnments to the United States Constitution, we
recogni ze that the Wsconsin Constitution nay afford greater

protection than the United States Constitution. See State v. Doe

78 Ws. 2d 161, 171, 254 N W2d 210 (1977). The history

14 Since its decision in Wlliams v. Florida, 399 US. 78

(1970), the United States Suprene Court has held that the right
to a jury trial guaranteed by the Sixth Amendnent to the United
States Constitution nust be a trial by a jury of at |east six
per sons. See Ballew v. Georgia, 435 U S 223 (1978) (enphasis
suppl i ed).

 Notwithstanding the United States Supreme Court's
decision in WIllians, several states still provide crimnal
def endants who are charged with m sdeneanor offenses the right to
a jury of 12-persons, either through statutory provisions, rules
of crimnal procedure, or state constitutions. See, e.g., Aa.
Code 8§ 12-16-100 (1995), Ala. R Cim P. 18.4; Alaska R Crim
P. 23; Ark. Code Ann. 8 16-32-203(Mchie Supp. 1997); Cal. Cv.
Proc. Code 8§ 220 (West Supp. 1998); Del. Super. C. Cim R 23;
Haw. Rev. Stat. § 635-26, 806-60 (1993); 725 I1ll. Conp. Stat.
5/115-4 (West 1996); Me. R Cim P. 23; Ml. Rule 4-311; M ch.
Conp. Laws § 768.18(1979); M. Rev. Stat. 8§ 543.210 (1994); N.J.
Stat. Ann. § 2B:23-1 (West Supp. 1998); N.C. Cen. Stat. § 15A-
1201 (1997); Pa. Const. art. I, 8 6; RI1. Super. . R Cim P
23; SSC R Cim P. 14; S.D. Codified Laws 8§ 23A-18-2 (1988);
Vti. R Cim P. 23; Wash. Super. . Gim R 6.1; W Va. R
Crim P. 23.

14
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surrounding the adoption of the Wsconsin Constitution, and the
| ong-standi ng precedent of this court interpreting the neaning of
the right to trial by jury under our constitution, satisfy us
t hat the Defendant has proved beyond a reasonabl e doubt that Ws.
Stat. 8 756.096(3)(an) violates art. |, 8 7 of the Wsconsin
Constitution.

122 Because the Defendant was not afforded the right to a
jury of 12 persons, as guaranteed by art. |, 8 7 of the Wsconsin
Constitution, his conviction for obstructing an officer nust be
reversed and the cause remanded to the circuit court. In
addition, the Defendant's conviction for bail junping nust also
be reversed and the cause renanded.

123 At the time of his arrest for battery and obstructing,
the Defendant had previously been released on bond for other
of fenses. One of the terns of the Defendant’'s bond stated: "You

shall not comit any crime."" Record on appeal 42:8.

6 Because we conclude that Ws. Stat. § 756.096(3)(am
violates art. |, 87 of the Wsconsin Constitution, it 1is
unnecessary for wus to consider whether 8§ 756.096(3)(an) also
violates art. I, 8 5 of the Wsconsin Constitution. Furthernore,
we note that the Defendant did not argue a violation of art. |1,
8 5 to the circuit court. Al t hough the court of appeals’
certification of the issue to this court was prem sed upon both
art. I, 8 7 and art. |, 8 5 the Defendant's sole argunent to the
circuit court was that his right to a jury of 12 persons is
"guaranteed by Article I, 8 7 of the Wsconsin Constitution."
Record on appeal 16:2. This court has often stated that we
generally will not consider issues raised for the first tine on
appeal. See State v. Holland Plastics Co., 111 Ws. 2d 497, 504,
331 N.wW2d 320 (1983).

7 Wsconsin Stat. § 939.12 defines a crine as:
conduct which is prohibited by state | aw and puni shabl e

by fine or inprisonnent or both. Conduct puni shabl e
only by a forfeiture is not a crine.

15
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Therefore, in addition to the charges for battery and obstructing
an officer in this case, the Defendant was charged wth bail
junping contrary to Ws. Stat. § 946. 49.

124 The Defendant waived his right to a jury trial wth
regard to the bail junping charge; therefore, the constitutional
guarantees under art. |, 8 7 of the right to a jury trial are not
i npl i cat ed. Rat her, we review the charge of bail junping to
determne if the evidence presented at the circuit court supports
the conviction. W "may not reverse a conviction unless the
evi dence, viewed nost favorably to the state and the conviction,
is so insufficient in probative value and force that it can be
said as a matter of law that no trier of fact, acting reasonably,
could have found guilt beyond a reasonable doubt." State v.
Poel I i nger, 153 Ws. 2d 493, 501, 451 N.W2d 752 (1990).

125 There are three elenents that nust be net for a
conviction of bail junping: (1) the individual must have been
arrested for, or charged with, a felony or msdeneanor; (2) the
i ndi vidual must be released from custody on bond; and (3) the
i ndi vidual mnust have intentionally failed to conmply with the

terns of his or her bond. See State v. Dawson, 195 Ws. 2d 161,

170-71, 536 NW2d 119 (C. App. 1995); see also Ws JI-Crimnal
1795 (Rel. No. 34%12/95). At the circuit court trial, the
parties stipulated that the Defendant had been previously charged
with a msdeneanor offense, and that the Defendant had been
rel eased on bond. See Record on appeal 42:3. In finding that
the State had proved beyond a reasonabl e doubt that the Defendant
intentionally failed to comply with the terns of his bond, the

circuit court noted only that "a jury has found beyond a
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reasonabl e doubt that . . . the defendant commtted the crinme of
obstructing." Record on appeal 42:9.

26 Because the bail junping conviction was prem sed solely
upon the Defendant's obstructing conviction, which we now
reverse, the bail junping conviction nust also be reversed.
Absent a finding that the Defendant committed a crinme, the State
has not proved beyond a reasonable doubt an elenent of the bai
junpi ng charge%that the Defendant intentionally failed to conply
with the term of his bond prohibiting crimnal activity. See
Ws. Stat. 8§ 946.49(1). The State nust prove each elenent of a
crinme beyond a reasonabl e doubt before a Defendant may be found

guilty. See Poellinger, 153 Ws. 2d at 501 (citing In re

Wnship, 397 U S. 358, 364 (1970)). Because we are reversing the
Def endant's conviction for obstructing, we conclude as a matter
of law that the evidence, viewed nost favorably to the State,
does not support the Defendant's conviction for bail junping.

See Poellinger, 153 Ws. 2d at 501. Accordingly, we reverse the

Def endant' s conviction for bail junping.

B

127 We conclude that Ws. Stat. 8 756.096(3)(an) violates
Ws. Const. art. |, 8 7 and, therefore, we reverse the
Def endant's convictions for obstructing an officer and bail
j unpi ng. Accordingly, it is wunnecessary for wus to consider
whet her the circuit court commtted reversible error in denying
the Defendant's request for a jury instruction on the conmon | aw
right to change one's nane. Denial of the Defendant's request
was based upon the circuit court's belief that Wsconsin does not

recogni ze such a right. W address the issue only to the extent
17
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necessary to clarify that Wsconsin does recogni ze the common | aw
right to change one's name through consistent and continuous use,
as long as the change is not effected for a fraudul ent purpose.
128 Whet her Wsconsin recognizes the common law right to
change one's nane is a question of |aw As stated, this court
reviews questions of |aw de novo, benefitting from the anal ysis

of the circuit court.'® See Aiello, 206 Ws. 2d at 70.

29 The circuit court denied the Defendant's request for a
jury instruction on the common |law right to change one's nane,
reasoning that Wsconsin does not recognize such a right.
Specifically, the circuit court stated that there are only two
avenues by which an individual may change his or her name: (1)
by marriage or divorce; or (2) by court order pursuant to Ws.

Stat. 8§ 786.36 which states in part:

Any resident of this state, whether a mnor or adult,
may upon petition to the circuit court of the county
where he or she resides and upon filing a copy of the
notice, with proof of publication, as required by s.

786.37, if no sufficient cause is shown to the
contrary, have his or her nane changed or established
by order of the court. . . . Any change of name other

than as authorized by law is void.
We disagree with the circuit court. In addition to the above-
mentioned nethods available to change one's nane, Wsconsin

common |aw recognizes a third nethod: changi ng one's nane

8 The court of appeals did not address or certify to this
court the issue whether the circuit court commtted reversible
error by failing to instruct the jury on the common-law right to
change one's nanme, absent a fraudul ent purpose. However, the
order from this court accepting certification stated that all
i ssues raised on appeal woul d be addressed.
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t hrough consistent and continuous use, as long as the change is
not effected for a fraudul ent purpose.*®

30 In Kruzel v. Podell, 67 Ws. 2d 138, 140, 226 N W2d

458 (1975), the issue presented was "whether wupon nmarriage a
woman is required by |law to assune the surname of her husband.™

In answering the question in the negative, this court determ ned
that the Wsconsin Statutes did not require that a wonan change
her nanme upon nmarri age. Rat her, it concluded that a woman's
change of surnane is generally effected by continuous use of her

husband' s sur nane:

[1]n accordance with the common |law of this state, as
frequently explained by the attorney general, a change

of name results from marriage only if, in accordance
with comon-law principles, the surname of a married
woman' s husband is habitually used by her. . . . This

is no nore than the recognition of a common-law rule
that a person could change his nane if it was not done
for the purpose of fraud.

| d. at 150-51.
131 As stated in Kruzel, several opinions of the attorney
general support the conclusion that a common |aw right to change

one's nane is recognized in Wsconsin.

At common law it was the rule that in the absence of
statutory restriction, and where it is not done for a
fraudul ent purpose, one could lawfully change his nane
at will wthout proceedings of any sort, nerely by
adopting another nane, and for all purposes the nane
t hus assuned would constitute his |legal name just as
much as if he had borne it from birth. 19 R C L.
1332; 45 C. J. 381-382; L. R A 1915D 982.

It should be noted, however, that while applications
under the statutes are encouraged in order that there

¥ In its brief to this court and at oral argument, the

State conceded that Wsconsin recognizes a common |law right to
change one's nane.
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may be a record of the change in nane, in the absence
of an express provision making the statutory nethod
exclusive, it 1is held that such statutes do not
abrogate the comon law right of an individual to
change his nanme w thout application to the courts. 45
C.J. 382.

20 Ws. Op. Att'y Gen. 627, 628, 630 (1931). See also 21 Ws.
Op. Att'y Gen. 528, 529 (1932)("Hence, we find that at common | aw
a man mght change his name as radically and as often as he
desired, if for an honest purpose and not to the injury of third
persons."); 35 Ws. Op. Att'y CGen. 178, 179 (1946)(Recogni zing
the "inherent right of a person to change his nane in the absence
of a provision making the statutory nethod exclusive.").

132 The | anguage of Ws. Stat. 8§ 786. 36 does not state that
petition to the circuit court for an order is the exclusive
met hod of changing a person's nane. Section 786.36 nerely sets
forth a detailed nethod of changing a nanme through court order.
The section does state that "[a] ny change of nanme other than that
authorized by law is void;" however, it does not state that
8§ 786.36 is the exclusive nethod recogni zed by | aw

133 This court has previously stated that there is a conmobn
law right to change one's nanme, absent a fraudul ent purpose. See

Kruzel, 67 Ws. 2d at 150-51. This common law right is therefore

a nmethod "authorized by |aw' which is consistent wwth Ws. Stat.
8§ 786.36. Therefore, absent a fraudul ent purpose, an individual
in Wsconsin has the common |law right to change his or her nane

t hrough continuous and consi stent use.

134 In sunmary, we concl ude t hat W' s. St at .

8 756.096(3)(am, providing for six-person juries in m sdenmeanor
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cases, violates art. I, 8 7 of the Wsconsin Constitution which
guarantees the right to a jury of 12 persons, as recognized by
the comon law as it existed at the tine the Wsconsin
Constitution was adopted. The |ong-standing precedent of this
court interpreting the right to trial by jury under our
constitution thoroughly supports this concl usion. Accordingly,
we reverse the Defendant's convictions for obstructing an officer
and bail junping and remand the case to the circuit court for
further proceedings consistent with this opinion. We further
conclude that a common law right to change one's nane through
consi stent and continuous use is recognized in Wsconsin, as |ong
as the change is not effected for a fraudul ent purpose.

By the Court.—Jhe judgnent of the circuit court is reversed,
and the cause is remanded to the circuit court for further

proceedi ngs consistent with this opinion.

21



